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INTRODUCTION 
This Court should stay the injunction Plaintiff obtained 


to get extra time on her medical licensing exam because the 
injunction is founded upon obvious legal errors that will 
likely invalidate her result. Plaintiffs schooling, licensing, 
and residency options should not be set in motion in the 
meantime, which harms other test-takers and the public. A 
stay is abundantly appropriate. 

Although the district court held a hearing and produced a 
lengthy opinion, the opinion falters at the first legal stop. It 
simply does not apply the controlling legal standard for prov- 
ing a disability—whether Plaintiff is substantially limited 
compared to most people. 28 C.F.R. § 36.105(d)(1)(v). The 
court actually found that she outperforms the average per- 
son in the general population. Ex.1 at 31-32. 

Plaintiff argues she prevailed because the district court 
found her expert “credible,” but the court’s treatment of the 
experts did not reflect a credibility determination but rather 
a fundamental misapplication of the ADAAA. 

In the face of obvious error, Plaintiff mostly argues that 
“no one” will be harmed if she is (erroneously) allowed to 


take a medical licensing exam with significantly extra time. 
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That perverts preliminary injunction standards. Mandatory 
preliminary injunctions are only appropriate “in the most 
unusual case,” where the “moving party’s right to relief [is] 
indisputably clear.” Trinity Indus., Inc. v. Chi. Bridge & Iron 
Co., 735 F.3d 131, 1389 (8d Cir. 2013). That Plaintiff person- 
ally sees “no harm” in getting extra time is not the standard 
for a mandatory injunction. 

But to be clear, there is potential harm. Plaintiff wishes 
to set in motion a return to medical school, accommodations 
on more exams, and higher scores to increase the likelihood 
she will secure a residency slot at the expense of other US- 
MLE test-takers. But if Plaintiff is not “disabled” under the 
law—and she is not—it harms her medical school, other test- 
takers, residency programs, and the public for her to proceed 
with invalid scores. Those are the interests NBME seeks to 
protect, and they are important. A stay is warranted—on the 


legal merits and because of potential harm. 
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I. Plaintiff does not confront the key legal issue on the 
merits— whether she is substantially limited compared 
to most people. 


In her 20-page brief, Plaintiff not once cites the control- 
ling legal standard, under which a disabled individual must 
be substantially limited vis-a-vis “most people in the general 
population.” 28 C.F.R. § 36.105(d)(1)(v). Plaintiff does not 
identify a single cite from the district court’s “carefully con- 
sidered 51-page opinion” that would even suggest she is sub- 
stantially impaired relative to most people. Opp. 3. Nor does 
Plaintiff address the court’s inconvenient contrary finding 
that she outperforms the average person—a conclusion com- 
pelled by a lifetime of excellent grades and test scores earned 
without any accommodations (including her top 3% ACT 
score and top 21% MCAT score).! Mot. 18-19; see Ex.19 (Aca- 
demic and Testing Histories); Ex.3 at 97-112, 125-36 (Ram- 


say testimony). 


1 Plaintiff attempts to reconcile her ACT and MCAT scores 
with her stated need for double the testing time afforded 
non-disabled students by asserting that Step 1 is “densely 
worded” and requires more reading. Opp. 4, 13. But a glance 
at all three exams refute these purported distinctions. Step 1 
requires the least reading of the three and is no “denser” 
than the MCAT, which has long passages containing infor- 
mation needed to answer corresponding questions. See 
NBME?’s Supp. Exs. 1-3; Ex.3 at 146-49, 153-54. 
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The district court’s finding that Plaintiff is “a qualified 
individual with a disability [under] the ADA” begs the ques- 
tion in the face of its contrary finding that she has performed 
exceedingly well compared most people without any accom- 
modations. See Opp. 11. If a court arrives at that legal con- 
clusion by applying the wrong legal standard, as happened 
here, its conclusion is erroneous and cannot stand. 

Instead of addressing the district court’s legal errors— 
and in an effort to insulate them from scrutiny—Plaintiff 
mischaracterizes the court’s disability determination and un- 
derlying legal analysis as a factual finding subject to clear 
error review. Opp. 8. That is incorrect. This Court reviews 
the lower court’s disability determination de novo. Mann v. 
La. High Sch. Athletic Ass’n, 535 F. App’x 405, 410 (5th Cir. 
2013); see also In re Revel AC, Inc., 802 F.3d 558, 567 (8d 
Cir. 2015) (““[W]e review de novo the District Court’s decision 
on the likelihood of success.”). 

As set forth in NBME’s motion, the district court improp- 
erly concluded that Plaintiff is a “disabled individual” by 
(1) misinterpreting the ADAAA as effectively eliminating a 


plaintiffs burden of proving a disability, and (2) treating a 
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diagnosis as a disability. Mot. 18-22. Even accepting as true 
the court’s factual findings (including the clearly erroneous 
ones),? Plaintiff cannot satisfy the standard for a disability 
under the ADA. That the court held a three-day hearing and 
wrote a lengthy opinion does not somehow make its legal er- 
rors unassailable. 

Plaintiff also tries to shield the court’s flawed decision 
from this Court’s scrutiny by relying on credibility findings 
the court never made. Opp. 10. To the extent the court ad- 
dressed the experts’ credibility at all, it was simply to note 
that both Plaintiffs and NBME’s experts “appear eminently 
qualified.” Ex.1 at 44. Contrary to Plaintiffs assertion, the 
district court never found, based on the testimony and evi- 
dence presented, that “Dr. Smith’s conclusions are more per- 
suasive than those of NBME’s experts.” Opp. 10; see Ex.1. 

Rather, the court—sidestepping any credibility determ1- 


nation—concluded that it was “constrained to follow the 


2 For example, the court’s finding that NBME and its evalua- 
tors accepted Plaintiff's remarkably low scores on certain 
subtests from the Smith evaluation as credible was clearly 
erroneous. See Mot. 14; Ex.6, at 6-7. Likewise, the court’s 
statement that “no consideration was given [by NBME] to 
other evidence produced by Plaintiff’ (Opp. 13) was clearly 
erroneous. See Ex.4 at 5-8; Ex.5 at 2; Ex. 6 at 3. 


Case: 20-1058 Document: 18-1 Page:9 Date Filed: 02/14/2020 


provisions of the ADA and the guidance and directives set 
forth in the implementing regulations.” Ex.1 at 44. The court 
deferred to Plaintiff's expert not because it found him more 
credible, but because it misinterpreted the ADAAA as effec- 
tively negating a plaintiffs burden of proving a disability 
and as compelling deference to professionals who met per- 
sonally with the plaintiff. Id. at 44-46; see Mot. 20-23. That 
was a legal conclusion, not a factual finding, and it was im- 
proper. See Mot. 20-23. 

Plaintiff also misstates that the lower court found she 
“receive[d] informal accommodations throughout elementary 
school, middle school and high school.” Opp. 10. It did not, 
and the evidence resoundingly showed otherwise. Mot. 4-7. 
The court found only that she received limited assistance 
from elementary school teachers, while acknowledging that 
“documentary evidence” of her alleged impairments was “in- 
deed sparse” and she “performed exceedingly well overall ac- 
ademically during this time with little help.” Ex.1 at 31-382. 

Lastly, Plaintiff unpersuasively attempts to distinguish 


relevant authority from courts in this circuit crediting non- 
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impaired, “real world” test scores over anomalous scores on 
self-interested diagnostic evaluations. 

Plaintiff argues that Bibber v. Nat’ Bd. of Osteopathic 
Med. Exams is inapposite because Bernadette Bibber’s di- 
agnostic testing demonstrated average reading levels. Opp. 
16. But Plaintiff omits that Bibber, like her, received various 
diagnostic scores in the bottom first and sixth percentiles— 
which ultimately did not carry the day given her far better 
scores on the GRE and MCAT. 2016 WL 1404157, at *3-4 
(E.D. Pa. Apr. 11, 2016); see also Love v. Law Sch. Admission 
Council, 513 F. Supp. 2d 206, 226 n.21 (E.D. Pa. 2007) (con- 
cluding that the plaintiff, who did well on the ACT and 
LSAT, was not disabled, and “giv[ing] little credence to” di- 
agnostic test scores that were “so low that they must be 
treated as outliers or worse”). 

Plaintiff also attempts to distinguish Rawdin v. Am. Bad. 
of Pediatrics on the ground that Mr. Rawdin’s scores were 
mostly in the “superior” or “high average” range. Opp. 16-17; 
985 F. Supp. 2d 636 (E.D. Pa. 2013), aff'd, 582 F. App’x 114 
(3d Cir. 2014). But that is the case here, too. Even setting 


aside that Plaintiffs “real world” grades and standardized 
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test scores are largely above average (and often exceptional), 
most of her diagnostic test results are average or better as 
well. Plaintiff ignores, for example, the finding from her own 
evaluator, Mr. Livingston, that her “reading comprehension 
was above average,’ and Dr. Lewandowksi’s finding that her 
reading was “normal to above normal and consistent with 
past education.” Mot. 10, 12. The outlier scores she relies 
upon, Opp. 16, include an assessment of “oral reading flu- 
ency’ (there is no oral reading on Step 1), and diagnostic 
subtests on which the required reading was far shorter and 
less complex than what she encountered on the ACT, MCAT, 
and numerous other standardized tests. See Supp. Exs. 4-6. 
To achieve low scores on those diagnostic subtests, she 
simply had to read slowly. Ex.3 at 451-53. 

Her efforts to distinguish cases from other circuits also 
fail. See Mot. 15-24. She ignores Healey, for example, and 
mischaracterizes Black as involving “a belated motion to 
amend a pleading.” Opp. 19. Black was a merits decision in- 
volving, as here, an extremely accomplished individual for 
whom a lifetime of objective evidence refuted the reports 


from her evaluators. 


Case: 20-1058 Document: 18-1 Page:12 Date Filed: 02/14/2020 


In sum, the district court’s conclusion that Plaintiff is 
disabled is erroneous as a legal matter. NBME is very likely 
to succeed on the merits of its appeal. See Doherty v. NBME, 
No. 19-30661 (5th Cir. Sept. 3, 2019) (granting stay where 
district court failed to correctly apply the controlling legal 
standard under 28 C.F.R. § 36.105(d)(1)(v)). 


II. Plaintiff ignores the harm to NBME and others. 

Plaintiff concedes that the district court did not address 
the harm to NBME. Opp. 8. That legal error alone warrants 
a stay. Mot. 24 (quoting Winter v. NRDC, 555 U.S. 7, 24 
(2008)). 

Plaintiff argues that “NBME cites no logistical difficul- 
ties with compliance” and “[n]o one will be harmed if Ms. 
Ramsay is successful and able to continue in medical school.” 
Opp. 8. She contends she is just a “single student” taking “a 
single test.” Id. at 7. But those assertions miss the mark en- 
tirely. The harm here has nothing to do with logistics and 
everything to do with ensuring fairness to others examinees, 
preserving the integrity of the USMLE, and protecting the 


public welfare. 
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As the Second Circuit recognized, NBME—“[a]s adminis- 
trator of the national exam used ... for licensing medical doc- 
tors’—“has a duty to ensure that its examination is fairly 
administered to all those taking it” and “individuals ... with- 
out disabilities do not receive accommodations that ... could 
provide them with an unfair advantage when taking the 
medical licensing examination.” Powell v. NBME, 364 F.3d 
79, 88-89 (2d Cir. 2004). 

That duty compels NBME to seek a stay here. Awarding 
unwarranted extra time to an individual who does not qual- 
ify as “disabled” harms NBME, the public, other test-takers, 
medical schools, and residency programs. Although Plaintiff 
argues that reporting her score to residency programs 1s a 
“non-issue,” she also claims she will be harmed because her 
“score will be considered by hospitals where she would like 
to do residencies.” Opp. 9, 18. Plaintiff cannot have it both 
ways, and her desire to maximize her score and thereby ob- 
tain a residency match in lieu of another student is a con- 


crete harm for other test-takers. See Opp. 9. 
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III. Any harm to Plaintiff is neither irreparable nor likely. 
Plaintiff asserts that she will be irreparably harmed if 


she cannot “take and pass” Step 1 by March 2, 2020, “be- 
cause she will be dismissed from medical school with no op- 
portunity to retake the test at a later time.” Opp. 2, 6, 9, 19. 

That is untrue in several respects. If Plaintiff tests by 
March 2—with or without accommodations—she may return 
to school regardless of whether she passes. Plaintiff's medi- 
cal school clarified its “expectation that [Plaintiff] would 
take the USMLE Step 1 and return to the WMed curriculum 
by March 2, 2020.” See NBME’s Supp. Ex.7. It stressed: “You 
may return to the curriculum upon taking Step 1.” Id. (em- 
phasis added). If passing were required by that date, the pre- 
liminary injunction would do her no good because, even if 
she tests with accommodations, she will not receive her score 
by March 2. See Mot. 2. 

Moreover, Plaintiff's school expressly told her that, in- 
stead of testing by March 2, she can withdraw and reapply 
when she is ready to take Step 1. Mot. 25. It is therefore un- 
true that she will have “no opportunity to take the test again 


at a later time” if she does not pass by March 2. Opp. 6. 


ae 
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Plaintiffs complaint that she has been delayed three 
years is also meritless. Opp. 1, 9. Not only is a delay in edu- 
cation not irreparable harm, Mot. 25, but Plaintiff bears 
much of the responsibility for that delay. She first applied 
for accommodations in December 2016 and has spent the 
three years since seeking diagnostic evaluations that might 
support her numerous reconsideration requests. See Mot. 9- 
15. For example, Plaintiff took ten months to reapply for ac- 
commodations after failing Step 1 and made no attempt to 
retest in the meantime. 

Plaintiff's alleged harm is also speculative. She claims 
this assertion is “truly bizarre,” and yet never addresses 
NBME’s arguments on this point. Despite her burden of 
showing irreparable harm is “likely,” Winter, 555 U.S. at 22, 
the court never found (and she has not alleged) she would 
likely fail without double testing time, nor is there evidence 
she would. Mot. 25. 

To the contrary, the mountain of evidence in this case— 
entirely ignored by Plaintiff—compels the opposite conclu- 
sion. She missed passing on her first attempt by one point. 


Plaintiff says this was “because she could not read all the 
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questions,” Opp. 9, but the evidence showed that insufficient 
time was not the issue. The hearing evidence showed that, 
contrary to her assertions prehearing that she was unable to 
read 30-35 percent of the Step 1 questions, Plaintiff spent 
time on every one, devoting 20 seconds or less on only four 
questions, all of which she answered correctly. Mot. 11; see 
also Mot. 10 (describing Plaintiffs testimony that her poor 
performance on subject-matter exams, which are like the 
USMLE and which she took with double time, had nothing 
to do with the amount of testing time she received). 

Plaintiff says she has “spent more than a month” prepar- 
ing for the upcoming test. Opp. 19. She can take that exam 
with the accommodations NBME did approve, which include 
a separate testing room and testing over two days instead of 
one. Mot. 12-18. There has been no showing or even allega- 
tion that she would not pass under that scenario. 

The speculative nature of Plaintiffs alleged harm from 
being unable to test with extra time has also played out in 
similar cases. For example, a court recently granted a pre- 
liminary injunction to an examinee who claimed to have a 


reading disorder that necessitated extra time to pass the 


Be 
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USMLE. After the Fifth Circuit vacated the injunction, the 
plaintiff tested without accommodations and achieved a 
score well above passing. Doherty, No. 19-11790, ECF No. 49 
(Jan. 17, 2010). Similarly, Bernadette Bibber—after being 
denied extra testing time on her initial medical licensing 
exam when she sued under the ADA—completed medical 
school and is currently the chief Family Medical resident at 


a medical center in New Jersey.® 


CONCLUSION 
The issues presented in this appeal are important and go 
beyond one individual taking a single exam. NBME respect- 
fully requests that this Court stay the district court’s prelim- 


inary injunction. 


3 See American College of Osteopathic Family Physicians, 
Bernadette Bibber, 


https://www.acofp.org/acofpimis/Acofporg/Membership/Resi- 
dent_Council_Bios/Region1 BBibber.aspx. 
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